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Focus on Pre-nuptial Agreements:
or ‘Better luck next time Mrs Crossley!’

by Simon The Court of Appeal held that the judge ha
" Tattersall not ordered the determination of the agre:
¢ ment as a preliminary issue, and had not pr
vented the wife from filing a questionnaire
Thorpe LJ said: All these cases are fact de-
pendant and this is a quite exceptional cas
on its facts, but if ever there is to be a pare
digm case in which the court will look to the
The role of pre-nuptial agreements is becopme-nuptial agreement as not simply one ¢
ing increasingly important in the determinghe peripheral factors in the case but as

tion of ancillary relief applications and cafiactor of magnetic importance, it seem to m
as demonstrated in the recent case thdt this is just such a case... It does seem
Crossley v Crossley 2007] EWCA Civ me that the role of contractual dealing, the
1491, save significant time and costs in tbpportunity for the autonomy of the parties, i
long run. becoming increasingly important{paras 14

The ‘traditional’ approach has been that aﬁ‘yl?)'

contract or agreement purporting to oust fhiee Court of Appeal decided that full disclo
jurisdiction of the court is unenforceable asyre, entered into freely with independer
agreement seeking to prevent a party’'s rigggal advice (or the opportunity to take it) an
of access to the court would not be countaek of any pressure are all pre requisites
nanced. the agreement being binding in the event

InM v M [2002] 1 FLR 654, for example"'SPUte:

Connell J. held that the agreement could Tee jurisdiction under Section 25 will not be
determined within the section 25 criteria asisted by the existence of an agreement
“a circumstance of the casedr as“conduct that in addition to all the above factors th
which it would be inequitable to ignore”agreement must satisfy the criteria of fairne:
While the Court was not bound by the terraad will not be upheld if it would cause sig
of the agreement, it had to take it into accounificant injustice to a party.

and determine in each case what weight
attach to it.

Ftacl)ctual or other matters not covered by tt
agreement (whether existing at the time an
In Crossley the previously-married husbanayr occurring after the agreement) may b
a 62 year-old property developer, was wodbod reasons for not implementing the pre
£45 million at time of agreement. The wifejse terms of the agreement whilst taking
also previously-married, was 50 years old antb account.

was worth £18 million. They met in Ju & agreement should be executed at least

2005 and by September were engaged. ! ior t ; it should att Et
pre-nuptial agreement was signed by them fiys prior fo marriage. 1t snould attempt t
ficompass future changes, specifically tt

November 2005 after negotiations betwe L of child th therwi
experienced lawyers (i.e. independent legal or chil r?n, e progress (or otherwise
the parties’ careers and the accrual of f

advice) - each to walk away with what th il f h

had brought into marriage and that neit ?Inc[a resources from w atever source

“shall apply to any court in any jurisdictior{n ent_ance,fjomt endea\;]our etc as we_II a;; d

for any order for financial provision of an retlentlon 0 é\ssfets (whenever acqtj]lrel_)

kind based on the marriage of Stuart aﬁge names by uture agreemept. The list

Susan”. not exhaust.|ve_ a_md shc_)uld ob_woulsly be ta
lored to the individual client’s situation.

They married in January 2006 and separated

in March 2007; the wife petitioning for di-

vorce and issuing Form A soon after. Tk~ . - )

husband immediately issued a summons se Inside this issue:

ing the wife to show cause why her ancillai anciliary relief 2

relief claims should not be resolved in accc

dance with the terms of the agreement. Cnildren—Public Law 2
. . Children—Private L: 4

At the First Appointment Bennett J ordere ' _re" e

that Forms E be filed without the documen Practice and news 4

exhibited and explaining why the agreeme ournews 4

should or should not be upheld. The wite
appealed.



Ancillary Relief

The Court of Appeal has again consid- applied. Furthermore, the importance of decision at the time of the parties that
ered whether a remarriage following a finality in clean break cases made it she should not. The language employed
consent order qualifies as a ‘Barder clear that the application of the Barder in Miller and Macfarlane was of

event. In Dixon v Marchant [2008]  principle was reserved for exceptional general application and extended,
EWCA 11 the parties divorced in 1993, cases. The facts of the instant case fel where appropriate, to consideration by
the wife obtaining an order for mainte- far pelow the necessary standard. the court of the overall fairness of an

nance which, in 2005,_ was capitz_ilized by n a udament of the Familv Division order made upon an application to vary
agreement. At that time the wife con- juag y ' ajoint lives periodical payments order.

firmed that her present intention was not the President considered how the well-
to cohabit with her long-term partner. known principles of Miller and
She in fact married him in 2006. The Macfarlane should be applied to the
husband sought to set aside the consel variation of periodical payment orders.
order on the basis of it being a ‘Barder In VP v JB [2008] EWHC 112 (Fam) a
event’. At first instance the trial judge former wife’'s maintenance was
found that the wife’s remarriage was not jncreased from £33,000 to £65,000 per C
planned and that she had been open ar agnnum six years after the original
EQ“eStt-_ T?ehcigutrrg ‘:;epr‘gﬁ’;:é é\é)v%';s'}é] consent order due to the fact that her

ISsenting) held tha resent earning capacity was far less
or fundamental assumption that, for an Itohan it wouldg ha\E)e b)(laen had she FENNERS

indefinite period to be measured in ,,rsued her career following the birth
years rather than months or weeks, thiy¢ the children, it being a mutual

wife would not remarry and Barder

Children—Public Law

. by Daniel Pitt ) o i
7 the key issues, “examine if those issues
. Ensuring parties are on equal can be agreed” and “where those issues
footing cannot be agreed, examine the most pro-
_ portionate method of resolving those
. Saving expense issues”.
. Allotting appropriate share of The advocate who has conduct of the

court resources (taking into ac- final hearing should ordinarily attend the
count the need to allot resources CMC and IRH.
to other cases)

The Public Law Outline (PLO) is now

in force, applying to all care proceedings
commenced on or after 1 April 2008. It If the parties agree, the case can be ad-
replaces the 2003 Protocol for Judicial There are to be 4 stages: the First Ap-journed for Alternative Dispute Resolu-
Case Management in Public Law Chil- pointment (FA); the Case Management tion.

dren Act Cases. There is a new Practice Conference (CMC); Issues Resolution
Direction: Guide to Case Management in Hearing (IRH) and the Final Hearing.
Public Law Proceedings. There is an
overriding objective adapted from the
CPR of “enabling the court to deal with
cases justly, having regard to the welfare
issues involved” which includes dealing
with the case:

The parties are expected to “co-operate”
and will be asked at each court appear-
The main changes are (1) an increase ir ance what steps they have taken to
“front-loading” of care cases by develop- achieve co-operation.

ing new pre-action stages; (2) a Case L .
Analysis and Recommendations by the The fge for issuing care proceedings has
children’s guardian before the FA: (3) been increased from £150 to £4,000.

encouragement of active case manage (continued on page 3)

. Expeditiously and fairly; ment; (4) more emphasis on advocates
) meetings/discussions (at least 2 days
. Proportionately to the nature, pefore CMCs and IRHs); and (5) the new
importance and complexity of the |RH where the trial judge will identify
issues

L
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Children—Public law (continued)

(continued from page 2)

There is also a new Practice Direction:
Experts in Family Proceedings Relating
to Children (which includes private law

proceedings) applying to cases issued or
or after 1 April. The Children Act Guid-

ance and Regulations have also beer
revised.

Please contact Bobbie Thompson in
chambers if you would like to be e-
mailed any of the above documents.

As far as recent cases are concerneg, in
(on the application of G) v Nottingham

City Council [2008] EWHC 152

(Admin) Munby J made it clear in strong
terms that it is unlawful for a local

authority to remove a newborn baby from
the care of its mother without the
sanction of a court. Prior to the mother
giving birth, an inter-agency child

protection conference was held and a
birth plan was prepared for medical staff
at the hospital. The conference
recommended that the local authority
should apply for an interim care order
and a foster placement following the
baby’s birth. It noted that the baby should
not be removed from the ward by the
mother and an emergency protection

In T (a child) v Wakefield MBC [2008]
EWCA Civ 199 the Court of Appeal
considered sch 3 para 6 of the Children
Act and confirmed that it is not posisble
to order a supervision order of three
years' duration at the outset. This could
only be achieved in two orders—the first
for a year then a two-year extension. The (1)
court also provided guidance to local
authorities on the process of extension.
Before any extension was sought, the
need for and the acceptance of extensiol
should be canvassed in correspondence
The issue of any necessary application
should not be delayed so as to imperil a
local authority's imperative need for a
determination before the expiration of the
current order, as once the order had
expired the applicant would be compelled

to prove, and the court to determine, the
s.31 threshold since the application would
have become not an application for (2)
extension but an application for a new
order. It was doubted whether there
would need to be an application to extend

a supervision order of 12 months'
duration before the last quarter of its life,
and how well within that quarter the
application should sensibly be issued (3)
depended on the facts of each case.

order should instead be sought if the care The Court of Appeal’s judgment il.P v
order was not in place. The birth plan The Vale of Glamorgan Council and
given to the hospital by the local others [2007] EWCA Civ 1265
authority however stated that the baby concerned the distinction between a fact
was to be removed from the mother’s finding hearing and a threshold hearing.
care at birth but made no reference to It is an appeal worth careful consideration
obtaining a court order. Approximately by care practitioners, particularly the
two hours after the mother gave birth, the paragraphs entitled points of practice.

baby was removed from her and placed in
a different room in the hospital. The
judge held that local authorities and
social workers had no power to remove
children from their parents unless they
had first obtained judicial sanction for
what they were proposing to do. The two
gualifications to this were where it was
necessary to protect the baby from
immediate violence or where there was a
medical necessitity, neither of which
applied in this case.

The facts, in brief, were that a father was
found to have caused significant harm
through NAI to his baby nephew. Prior to
that fact finding hearing the local

authority issued applications in respect of
the father's own three children, over
whom there had been no social services
involvement or concern. The local au-
thority's ‘schedule of findings sought’

made no mention of the father's own
children but the trial judge, having made
a finding in relation to the nephew
proceeded on the basis that threshold ha
been met in respect of his children

(likelihood of furture harm). The father

appealed. The Court of Appeal held that
the judge's determination in respect of
the father's children could not stand. The
Court of Appeal made the following

suggestions
confusion that had arisen:

in order to avoid the

When a split hearing is ordered,
express consideration should be
given by all parties and the court
to whether satisfaction of the
threshold criteria will be
considered and determined as part
of the first, the final or an
intermediate hearing. Orders for
directions should identify and
describe with clarity what is to be
the subject of evidence, argument
and decision at each future
hearing.

Labels such as ‘threshold hearing’
and ‘threshold document’ must be
used with great care and in par-
ticular must not be confused with
‘fact-finding hearing’ and
‘schedule of proposed findings of
fact'.

In any case in which the threshold
criteria are alleged to be satisfied
on the basis of future risk rather
than past harm to a child, there
must be a clear written analysis
and description by the local au-
thority of the facts alleged to give
rise to that future risk in relation
to each child, to which all other
parties have the opportunity to
make written response.
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Children—Private Law and Financial Provision

In Re A (Residence Order) [2007] should be weighed—the recorder had téhere a judge declines to take either
EWCA Civ 899 the Court of Appealmportant features of the case in his mititese courses an applicant should appro
refused to overturn a decision of when reaching his conclusion. the Court of Appeal by telephone, even c
Recorder which transferred the care of En inted out h that it i of hours.

eight-year-old boy to his father on the ba was pointed out however, hat 1t 1S in

of the mother's continual frustration c}?rslnciple unsatisfactory that an appeal M-T v T [2006] EWHC 2494 (Fam)
contact and her inability to change hg

ould be considered after importa@Gharles J held that the costs of a Sched

: nges had been implemented. Wheré application could be interpreted as bei
bre;r?[v;)lé;;h; ﬁ?&iﬂgﬁg a.ll.i% rgf:&retoc ge is aware that an appeal may be in ttoe the benefit of the child’ although car
g eal maﬁe it clear that i't was not & ing, he should build-in a very shornust be taken that such costs are not be
thpeF:n to reconsider how the eviden glay to the order taking effect or stay tepent to satisfy an applicant's taste f
execution of the order for a short periolitigation.

Practice and Other News

Ofsted has produced its first report on/gublications/070205.
CAFCASS team and concluded that th‘Fh
e Government announced at

OM\ggIr:gdsszrr\g;e(inglrL?c\j/ilr?éjorllin::ILIntshlﬁreEaﬁaFeginning .of March that it' wished' té\s many of you will know, District Judge

Northamptonshire) was inadequate. dertake its own research |nto_ th_e Ilke_T)empIe ha; retired after many years sittir

concern was the unacceptable numberS f]ect and cost of thelaw. Comm|§5|on‘§ in Cambridge and 'Bury St Edmund
%gposals on Cohabitation contained in County Courts; we wish him a very happ
t

appliction for, or in conection with, ar
tIi1né[er—country adoption order is made.

instances where CAFCASS had failed ir recent report. It is therefore to be semrirement. He is replaced by District Judc
ether those key proposals are to be IbktLoughlin who comes to Cambridge
from Haywards Heath County Court.

ensure the safeguarding of the children
whom it provides a service. The proportié'}ll
of case records and court reports judged'B
inspectors as inadequate was mHie President of the Family Division has
acceptable. The report can be downloadssued new guidance onntercountry

from http://www.ofsted.gov.ukAdoption which applies whenever an

>;he long grass!

Our news

In March Caroline Horton gave birth to a

. ) _ Fenners Chambers Family Team
bouncing baby girl called Alice.

We welcome backDaniel Pitt from his Lindsay Davies Be&lzr?ngle?rgozﬁ
globe-trotting sabbatical. S 2 oo oB s oeE
Dates for your diary Slm'on Tattersall

Tim Brown 01223 36876
22 April Presentation by ‘Family Care’ Jane Bennington Telephone 01 761
Peterborough on integrated care asses Fax: 01223 313007

Paul Hollow E-mail: clerks@fennerschambers.co.uk

ments at Lucy Cavendish College, Cam )
bridge at 5pm. Details from: Liza Gordon-Saker
sharon.bannerman@fennerschambers.co. Meryl Hughes

13 May CDLS course ‘Using an IFA in Clive Pithers
Family Matters’ at Tee Collaborative, Jeffrey Deegan

Website: www.fennerschambers.co.uk

Editors: Liam Gribbin & Azreen Mussa

Newmarket Road, Cambridge at 4pm. De
tails from CDLS (01223 367007).

5 June Resolution Quiz at Café Rouge,
Cambridge. Details from Hannah Wilson a
Mills & Reeve.

Fenners Chambers family law seminars:
1st October -Dunston Hall, Norwich

2nd October -The Haycock, Wansford,
Peterborough

Caroline Horton
Katherine Fergusson
Daniel Pitt
Roderick Spinks
Liam Gribbin
Caroline Allison
Tim Williams
Azreen Mussa
Penny Grewcock
Nick Davies
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